
adampipe.com http://uk.linkedin.com/in/pipeadam/ http://www.twitter.com/adampipe

HEAD NOTES FROM UPPER TRIBUNAL (IAC) REPORTED DECISIONS 2020

Below are the head notes and links for all of the UT (IAC) reported cases of 2020 (as of 
2.1.21 via https://www.bailii.org/uk/cases/UKUT/IAC/ I will update as any are added). I 
hope it is helpful to you.

Adam Pipe
No8 Chambers 

January 2020

Abbasi (rule 43; para 322(5): accountants' evidence) Pakistan [2020] UKUT 27 (IAC) 
(8 January 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/27.html  

(1)    The Upper Tribunal can apply rule 43 of the Tribunal Procedure (Upper Tribunal) 
Rules 2008 of its own motion.
(2)    The use of fraud before the Upper Tribunal constitutes an abuse of process such as 
to amount to a "procedural irregularity" for the purposes of rule 43(2)(d).
(3)    In a case involving a decision under paragraph 322(5) of the immigration rules, where 
an individual relies upon an accountant's letter admitting fault in the submission of 
incorrect tax returns to Her Majesty's Revenue and Customs, the First-tier or Upper 
Tribunal is unlikely to place any material weight on that letter if the accountant does not 
attend the hearing to give evidence, by reference to a Statement of Truth, that explains in 
detail the circumstances in which the error came to be made; the basis and nature of any 
compensation; and whether the firm's insurers and/or any relevant regulatory body have 
been informed. This is particularly so where the letter is clearly perfunctory in nature.
 
OK (PTA; alternative findings) Ukraine [2020] UKUT 44 (IAC) (27 January 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/44.html  

Permission should not be granted on the grounds as pleaded if there is, quite apart from 
the grounds, a reason why the appeal would fail.

Patel (British citizen child - deportation) [2020] UKUT 45 (IAC) (29 January 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/45.html  

(1) In its application to a "qualifying child" within the meaning of section 117D of the 
Nationality, Immigration and Asylum Act 2002, section 117C(5) imposes the same two 
requirements as are specified in paragraph 399(a)(ii) of the Immigration Rules; namely, 
that it would be unduly harsh for the child to leave the United Kingdom and for the child to 
remain.
 
(2) In both section 117C(5) and paragraph 399(a)(ii), what judicial decision-makers are 
being required to assess is a hypothetical question - whether going or staying 'would' be 
unduly harsh. They are not being asked to undertake a predictive factual analysis as to 
whether such a child would in fact go or stay.
 
(3) Nationality (in the form of British citizenship) is a relevant factor when assessing 
whether the 'unduly harsh' requirements of section 117C(5) are met. However, it is not 
necessarily a weighty factor; all depends on the facts.
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(4) The possession of British citizenship by a child with whom a person (P) has a genuine 
and subsisting parental relationship does not mean that P is exempted from the 'unduly 
harsh' requirements. Even though the child may be British, it has to be unduly harsh both 
for him or her to leave with P or to stay without P; not just harsh. Thus, some substantial 
interference with the rights and expectations that come with being British is possible, 
without the position becoming one of undue harshness to the child.

SD (British citizen children - entry clearance) Sri Lanka [2020] UKUT 43 (IAC) (23 
January 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/43.html  

1. British citizenship is a relevant factor when assessing the best interests of the child.
2. British citizenship includes the opportunities for children to live in the UK, receive free 
education, have full access to healthcare and welfare provision and participate in the life of 
their local community as they grow up.
3. There is no equivalent to s.117B(6) of the Nationality, Immigration and Asylum Act 2002 
in any provision of law or policy relating to entry clearance applicants.
4. In assessing whether refusal to grant a parent entry clearance to join a partner has 
unjustifiably harsh consequences, the fact that such a parent has a child living with him or 
her who has British citizenship is a relevant factor. However, the weight to be accorded to 
such a factor will depend heavily on the particular circumstances and is not necessarily a 
powerful factor.
5. When assessing the significance to be attached to a parent's child having British 
citizenship, it will also be relevant to consider whether that child possesses dual nationality 
and what rights and benefits attach to that other nationality.

February 2020

Aziz (NIAA 2002 s 104(4A): abandonment : Pakistan) [2020] UKUT 84 (IAC) (14 
February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/84.html 

Where a person brings an appeal under section 82(1) of the Nationality, Immigration and 
Asylum Act 2002 and is then given leave to remain in the United Kingdom, the effect of 
section 104(4A) is to cause the appeal to be treated as abandoned (subject to section 
104(4B)), whether or not the appeal was pending on the date of the grant of leave. 

Birch (Precariousness and mistake; new matters : Jamaica) [2020] UKUT 86 (IAC) 
(26 February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/86.html   
 
1.                  The observations about a person's misapprehension, found in paragraph [53] 
of Agyarko are, despite their context in a discussion of precariousness, capable of being 
applicable also to a person who has no leave.
 
2.                  The prohibition on considering new matters in s 85 of the 2002 Act does not 
apply to proceedings in the Upper Tribunal.

Buci (Part 5A: "partner" : Albania) [2020] UKUT 87 (IAC) (27 February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/87.html  
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(1) The word "partner" is not defined in Part 5A of the Nationality, Immigration and Asylum 
Act 2002.  The definition of "partner" in GEN 1.2 of Appendix FM to the Immigration Rules 
does not govern the way in which "partner" is to be interpreted in Part 5A.
 
(2) A person who satisfies the definition in GEN 1.2 should, as a general matter, be 
regarded as being a partner for the purposes of Part 5A, Where, however, a person does 
not fall within that definition, the judge will need to undertake a broad evaluative 
assessment of the relationship, bearing in mind that a "partner" is a person to whom one 
has a genuine emotional attachment, of the same basic kind as one sees between 
spouses and civil partners, albeit not necessarily characterised by present cohabitation. A 
"partner" is not the same as a friend; nor is an adolescent's or other young person's 
boyfriend or girlfriend necessarily a "partner".
 
(3) The fact that, in the absence of a statutory definition, judges may reach different 
conclusions as to whether an individual has been shown to be another person's partner is 
unlikely to pose significant difficulties, since the fundamental question in section 117C(5) is 
the effect of deportation on the partner. A relationship which is categorised as that of 
partners, where the parties have only recently met and are not cohabiting is, in general, far 
less likely to generate unduly harsh consequences for the remaining partner, if the foreign 
criminal is deported, compared with where a relationship is longstanding and there has 
been significant co-habitation.
 
(4) Where, conversely, a relationship is not categorised as that of partners, it will still be 
necessary to consider the effect of deportation on the other person, by reference to section 
117C(6).  In the light of NA (Pakistan) v Secretary of State for the Home Department 
[2016] EWCA Civ 662, it is the substance of the relationship that needs to be examined 
and, in this type of case, it will be productive of error to draw too bright a line between 
section 117C(5) and (6).

Ellis, R (on the application of) v Secretary of State for the Home Department 
(discretionary leave policy; supplementary reasons) [2020] UKUT 82 (IAC) (5 
February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/82.html  
(1)     Extra-statutory immigration policies should be interpreted in accordance with the 

objective meaning that a reasonable and literate person would ascribe to them.
 
(2)   The Home Office discretionary leave policy should not be read as saying that, once it 
is decided that an individual continues to qualify for further leave on the same basis as 
before, he must automatically be granted indefinite leave to remain after 6 years' 
continuous discretionary leave unless at the date of decision he falls within the restricted 
leave policy. The word ‘normally' is used advisedly, so as to maintain the maximum 
possible discretion. Where a policy governs what is to happen in the normal case, it 
remains open to the decision-maker to take a different course in a particular case, 
provided he or she takes account of the policy and has reason for considering the case to 
be abnormal.
 
(3)   There are four categories of cases in which supplementary reasons, supplied in 
response to an actual or threatened legal challenge, may be relied upon: first, to ‘elucidate' 
reasons previously given; secondly, to constitute a ‘fresh decision'; thirdly, to consider 
material not before the decision-maker at the time when the earlier decision was taken; 
and fourthly, to acknowledge that the original decision was flawed but simultaneously 
make a new one to the same effect.
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(4)   Even if the original decision is held to be unlawful, relief must be withheld pursuant to 
s.31(2A) of the Senior Courts Act 1981 if a further decision shows that it is highly likely that 
the outcome would not have been substantially different, unless the proviso in s.31(2B) 
applies.

Imran (Section 117C(5); children, unduly harsh : Pakistan) [2020] UKUT 83 (IAC) (11 
February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/83.html  
1. To bring a case within Exception 2 in s.117C(5) of the Nationality, Immigration and 

Asylum Act 2002, the 'unduly harsh' test will not be satisfied, in a case where a child 
has two parents, by either or both of the following, without more: (i) evidence of the 
particular importance of one parent in the lives of the children; and (ii) evidence of 
the emotional dependence of the children on that parent and of the emotional harm 
that would be likely to flow from separation.

 
2. Consideration as to what constitutes 'without more' is a fact sensitive assessment. 

Mujahid, R (on the application of) v First-tier Tribunal (Immigration and Asylum 
Chamber) and the Secretary of State for the Home Department (refusal of human 
rights claim) [2020] UKUT 85 (IAC) (25 February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/85.html  
 
(1) A person (C) in the United Kingdom who makes a human rights claim is asserting that 
C (or someone connected with C) has, for whatever reason, a right recognised by the 
ECHR, which is of such a kind that removing C from, or requiring C to leave, would be a 
violation of that right.
 
(2)  The refusal of a human rights claim under section 82(1)(b) of the Nationality, 
Immigration and Asylum Act 2002 involves the Secretary of State taking the stance that 
she is not obliged by section 6 of the Human Rights Act 1998 to respond to the claim by 
granting C leave.
 
(2) Accordingly, the Secretary of State does not decide to refuse a human rights claim 
when, in response to it, she grants C limited leave by reference to C's family life with a 
particular family member, even though C had sought indefinite leave by reference to long 
residence in the United Kingdom.

MY (refusal of human rights claim : Pakistan) [2020] UKUT 89 (IAC) (27 February 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/89.html  
(1) The Secretary of State's assessment of whether a claim by C constitutes a human 
rights claim, as defined by section 113 of the Nationality, Immigration and Asylum Act 
2002, is not legally determinative. The Secretary of State's Guidance is, however, broadly 
compatible with what the High Court in R (Alighanbari) v Secretary of State for the Home 
Department [2013] EWHC 1818 (Admin) has found to be the minimum elements of a 
human rights claim.
 
(2) The fact that C has made a human rights claim does not mean that any reaction to it by 
the Secretary of State, which is not an acceptance of C's claim, acknowledged by the grant 
of leave, is to be treated as the refusal of a human rights claim under section 82(1)(b) of 
the 2002 Act, generating a right of appeal to the First-tier Tribunal. The Secretary of State 
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is legally entitled to adopt the position that she may require human rights claims to be 
made in a particular way, if they are to be substantively considered by her so that, if 
refused, there will be a right of appeal.
 
(3) There is, accordingly, no justification for construing section 82(1)(b) otherwise than 
according to its ordinary meaning, which is that the Secretary of State decides to refuse a 
human rights claim if she:
 
(i) engages with the claim; and
(ii) reaches a decision that neither C nor anyone else who may be affected has a human 
right which is of such a kind as to entitle C to remain in the United Kingdom (or to be given 
entry to it) by reason of that right.

Nimo (appeals: duty of disclosure : Ghana) [2020] UKUT 88 (IAC) (27 February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/88.html  
(1) In an immigration appeal, the Secretary of State's duty of disclosure is not knowingly to 
mislead: CM (EM country guidance; disclosure) Zimbabwe CG [2013] UKUT 59, citing R v 
SSHD ex parte Kerrouche No 1 [1997] Imm AR 610.
(2) The Upper Tribunal was wrong to hold in Miah (interviewer's comments; disclosure; 
fairness) [2014] UKUT 515 that, in every appeal involving an alleged marriage of 
convenience, the interviewer's comments in the Secretary of State's form ICD.4605 must 
be disclosed to the appellant and the Tribunal. No such general requirement is imposed by 
the respondent's duty of disclosure or by rule 24 of the Tribunal Procedure (First-tier 
Tribunal) (Immigration and Asylum Chamber) Rules 2014.

PS (Christianity - risk) Iran CG [2020] UKUT 46 (IAC) (20 February 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/46.html  
1.           This country guidance applies to protection claims from Iranians who claim to 
have converted from Islam to Christianity.
 
2.           Insofar as they relate to non-ethnic Christians, this decision replaces the country 
guidance decisions in FS and Others (Iran - Christian Converts) Iran CG [2004] UKIAT 
00303 and SZ and JM (Christians - FS confirmed) Iran CG [2008] UKAIT 00082 which are 
no longer to be followed.
 
3.           Decision makers should begin by determining whether the claimant has 
demonstrated that it is reasonably likely that he or she is a Christian.  If that burden is 
discharged the following considerations apply:
 
i)              A convert to Christianity seeking to openly practice that faith in Iran would face a 
real risk of persecution.
 
ii)            If the claimant would in fact conceal his faith, decision-makers should consider 
why.  If any part of the claimant’s motivation is a fear of such persecution, the appeal 
should be allowed.
 
iii)         If the claimant would choose to conceal his faith purely for other reasons (family 
pressure, social constraints, personal preference etc) then protection should be refused. 
The evidence demonstrates that private and solitary worship, within the confines of the 
home, is possible and would not in general entail a real risk of persecution. 
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4.           In cases where the claimant is found to be insincere in his or her claimed 
conversion, there is not a real risk of persecution ‘in-country’. There being no reason for 
such an individual to associate himself with Christians, there is not a real risk that he would 
come to the adverse attention of the Iranian authorities. Decision-makers must 
nevertheless consider the possible risks arising at the ‘pinch point’ of arrival:
 
i)              All returning failed asylum seekers are subject to questioning on arrival, and this 
will include questions about why they claimed asylum;
 
ii)            A returnee who divulges that he claimed to be a Christian is reasonably likely to 
be transferred for further questioning;
 
iii)         The returnee can be expected to sign an undertaking renouncing his claimed 
Christianity. The questioning will therefore in general be short and will not entail a real risk 
of ill-treatment;
 
iv)          If there are any reasons why the detention becomes prolonged, the risk of ill-
treatment will correspondingly rise. Factors that could result in prolonged detention must 
be determined on a case by case basis. They could include but are not limited to:
 
a)        Previous adverse contact with the Iranian security services;
 
b)        Connection to persons of interest to the Iranian authorities;
 
c)        Attendance at a church with perceived connection to Iranian house churches;
 
d)        Overt social media content indicating that the individual concerned has actively 
promoted Christianity.

March 2020

Ammari (EEA appeals - abandonment) Tunisia [2020] UKUT 124 (IAC) (2 March 2020) 
https://www.bailii.org/uk/cases/UKUT/IAC/2020/124.html 
        i.             Under the 2000 and 2006 EEA Regulations there was provision for appeals 
brought under section 82(1) of the Nationality, Immigration and Asylum Act 2002 to be 
treated as abandoned where an appellant was issued with documentation confirming a 
right to reside in the United Kingdom under EU law. Following the changes to the 2002 Act 
brought about by the Immigration Act 2014 that abandonment provision was revoked and 
never replaced.
 
      ii.             There has never been provision under any of the EEA Regulations for an 
appeal against an EEA decision brought under those Regulations to be treated as 
abandoned following a grant of leave to remain or the issuance of specified documentation 
confirming a right to reside in the United Kingdom under EU law.
 
    iii.             It follows that a grant of leave to remain following an application under the EU 
Settlement Scheme does not result in an appeal against an EEA decision brought under 
the 2016 EEA Regulations being treated as abandoned.

Hysaj (Deprivation of Citizenship:Delay) Albania [2020] UKUT 128 (IAC) (19 March 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/128.html  
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1. The starting point in any consideration undertaken by the Secretary of State ("the 
respondent") as to whether to deprive a person of British citizenship must be made by 
reference to the rules and policy in force at the time the decision is made. Rule of law 
values indicate that the respondent is entitled to take advice and act in light of the state of 
law and the circumstances known to her. The benefit of hindsight, post the Supreme Court 
judgment in R (Hysaj) v. Secretary of State for the Home Department [2017] UKSC 82, 
does not lessen the significant public interest in the deprivation of British citizenship 
acquired through fraud or deception.
2. No legitimate expectation arises that consideration as to whether or not to deprive 
citizenship is to be undertaken by the application of a historic policy that was in place prior 
to the judgment of the Supreme Court in Hysaj.
3. No historic injustice is capable of arising in circumstances where the respondent 
erroneously declared British citizenship to be a nullity, rather than seek to deprive under 
section 40(3) of the British Nationality Act 1981, as no prejudice arises because it is not 
possible to establish that a decision to deprive should have been taken under a specific 
policy within a specific period of time.
4. The respondent's 14-year policy under her deprivation of citizenship policy, which was 
withdrawn on 20 August 2014, applied a continuous residence requirement that was 
broken by the imposition of a custodial sentence.
5. A refugee is to meet the requirement of article 1A(2) of the 1951 UN Refugee 
Convention and a person cannot have enjoyed Convention status if recognition was 
consequent to an entirely false presentation as to a well-founded fear of persecution. 
6. Upon deprivation of British citizenship, there is no automatic revival of previously held 
indefinite leave to remain status.
7. There is a heavy weight to be placed upon the public interest in maintaining the integrity 
of the system by which foreign nationals are naturalised and permitted to enjoy the 
benefits of British citizenship. Any effect on day-to-day life that may result from a person 
being deprived of British citizenship is a consequence of the that person's fraud or 
deception and, without more, cannot tip the proportionality balance, so as to compel the 
respondent to grant a period of leave, whether short or otherwise.

Mansoor, R (on the application of) v The Secretary of State for the Home Department 
[2020] UKUT 126 (IAC) (11 March 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/126.html

The process required by the Court of Appeal in Balajigari may be carried out by the 
Tribunal in effect applying that guidance, such that the Secretary of State's failure to do so 
is rendered immaterial.

MH (review; slip rule; church witnesses) Iran [2020] UKUT 125 (IAC) (11 March 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/125.html  
(i)             Part 4 of the Tribunal Procedure (First-tier Tribunal) (Immigration and Asylum 
Chamber) Rules 2014 contains a 'toolkit' of powers, the proper use of which saves time 
and expense and furthers the overriding objective.
 
(ii)           A judge of the FtT who is minded to grant permission to appeal on the basis of a 
seemingly obvious error of law should consider whether, instead, to review the decision 
under appeal pursuant to rule 35.

(iii)         A decision which contains a clerical mistake or other accidental slip or omission 
may be corrected by the FtT under rule 31 (the 'slip rule'). Where a decision concludes by 
stating an outcome which is clearly at odds with the intention of the judge, the FtT may 
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correct such an error under rule 31, if necessary by invoking rule 36 so as to treat an 
application for permission to appeal as an application under rule 31. Insofar as Katsonga 
[2016] UKUT 228 (IAC) held otherwise, it should no longer be followed.
 
(iv)         Written and oral evidence given by 'church witnesses' is potentially significant in 
cases of Christian conversion (see TF & MA v SSHD [2018] CSIH 58). Such evidence is 
not aptly characterised as expert evidence, nor is it necessarily deserving of particular 
weight, and the weight to be attached to such evidence is for the judicial fact-finder.

WA (Role and duties of judge) Egypt [2020] UKUT 127 (IAC) (16 March 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/127.html  
1.       During the taking of evidence a judge's role is merely supervisory.
 
2. If something happens during a hearing that disrupts the normal course of taking 
evidence it is essential that the judge records what happened and why; who said what; 
and what decision the judge made and on what basis.

Younas (section 117B (6) (b); Chikwamba; Zambrano) Pakistan [2020] UKUT 129 
(IAC) (24 March 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/129.html  
(1)      An appellant in an Article 8 human rights appeal who argues that there is no public 
interest in removal because after leaving the UK he or she will be granted entry clearance 
must, in all cases, address the relevant considerations in Part 5A of the Nationality, 
Immigration and Asylum Act 2002 ("the 2002 Act") including section 117B(1), which 
stipulates that "the maintenance of effective immigration controls is in the public interest". 
Reliance on Chikwamba v SSHD [2008] UKHL 40 does not obviate the need to do this.
 
(2)    Section 117B(6)(b) of the 2002 Act requires a court or tribunal to assume that the 
child in question will leave the UK: Secretary of State for the Home Department v AB 
(Jamaica) & Anor [2019] EWCA Civ 661 and JG (s 117B(6): "reasonable to leave" UK) 
Turkey [2019] UKUT 72 (IAC). However, once that assumption has been made, the court 
or tribunal must move from the hypothetical to the real: paragraph 19 of KO (Nigeria) & 
Ors v Secretary of State for the Home Department [2018] UKSC 53.

(3) The length of time a child is likely to be outside the UK is part of the real world factual 
circumstances in which a child will find herself and is relevant to deciding, for the purpose 
of section 117B(6)(b), whether it would be unreasonable to expect the child to leave the 
UK.
 
(4)    The assessment of whether a child, as a result of being compelled to leave the 
territory of the European Union, will be a deprived of his or her genuine enjoyment of the 
rights conferred by Article 20 TFEU in accordance with Ruiz Zambrano v Office national de 
l'emploi (Case C-34/09) falls to be assessed by considering the actual facts (including how 
long a child is likely to be outside the territory of the Union), rather than theoretical 
possibilities. 

April 2020

Chowdhury (Extended family members: dependency) [2020] UKUT 188 (IAC) (29 
April 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/188.html  
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The words "and continues to be dependent" in regulation 8(2)(c) of the Immigration 
(European Economic Area) Regulation 2006, properly characterised, require an applicant 
to establish that there has not been a break in their dependency on the EEA national 
sponsor.

SC (paras A398 - 339D: 'foreign criminal': procedure) Albania [2020] UKUT 187 (IAC) 
(27 April 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/187.html  
1. Paragraph A398 of the immigration rules governs each of the rules in Part 14 that 
follows it. The expression 'foreign criminal' in paragraph A398 is to be construed by 
reference to the definition of that expression in section 117D of the Nationality, Immigration 
and Asylum Act 2002: OLO and Others (para 398 - 'foreign criminal') [2016] UKUT 56 
affirmed; Andell (foreign criminal - para 398) [2018] UKUT 198 not followed.
 
2. A foreign national who has been convicted outside the United Kingdom of an offence is 
not, by reason of that conviction, a 'foreign criminal' for the purposes of paragraphs 
A398-399D of the rules.
 
3. In the absence of a material change in circumstances or prior misleading of the Tribunal, 
it will be a very rare case in which the important considerations of finality and proper use of 
the appeals procedure are displaced in favour of revisiting and varying or revoking an 
interlocutory order: Gardner-Shaw (UK) Ltd v HMRC [2018] UKUT 419 followed.

May 2020

AS (Safety of Kabul) Afghanistan (CG) [2020] UKUT 130 (IAC) (1 May 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/130.html 

Risk on return to Kabul from the Taliban
(i)     A person who is of lower-level interest for the Taliban (i.e. not a senior government or 
security services official, or a spy) is not at real risk of persecution from the Taliban in 
Kabul.
 
Risk of serious harm in Kabul
 
(ii)   There is widespread and persistent conflict-related violence in Kabul. However, the 
proportion of the population affected by indiscriminate violence is small and not at a level 
where a returnee, even one with no family or other network and who has no experience 
living in Kabul, would face a serious and individual threat to their life or person by reason 
of indiscriminate violence.
 
Reasonableness of internal relocation to Kabul
(iii) Having regard to the security and humanitarian situation in Kabul as well as the 
difficulties faced by the population living there (primarily the urban poor but also IDPs and 
other returnees, which are not dissimilar to the conditions faced throughout many other 
parts of Afghanistan) it will not, in general, be unreasonable or unduly harsh for a single 
adult male in good health to relocate to Kabul even if he does not have any specific 
connections or support network in Kabul and even if he does not have a Tazkera.
 
(iv) However, the particular circumstances of an individual applicant must be taken into 
account in the context of conditions in the place of relocation, including a person’s age, 
nature and quality of support network/connections with Kabul/Afghanistan, their physical 
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and mental health, and their language, education and vocational skills when determining 
whether a person falls within the general position set out above. Given the limited options 
for employment, capability to undertake manual work may be relevant.
 
(v)   A person with a support network or specific connections in Kabul is likely to be in a 
more advantageous position on return, which may counter a particular vulnerability of an 
individual on return. A person without a network may be able to develop one following 
return. A person’s familiarity with the cultural and societal norms of Afghanistan (which may 
be affected by the age at which he left the country and his length of absence) will be 
relevant to whether, and if so how quickly and successfully, he will be able to build a 
network.
 
Previous Country Guidance
(vi) The country guidance in AK (Article 15(c)) Afghanistan CG [2012] UKUT 163 (IAC) in 
relation to Article 15(c) of the Qualification Directive remains unaffected by this decision.
 
(vii)           The country guidance in AK (Article 15(c)) Afghanistan CG [2012] UKUT 163 
(IAC) in relation to the (un)reasonableness of internal relocation to Kabul (and other 
potential places of internal relocation) for certain categories of women remains unaffected 
by this decision.
 
(viii)         The country guidance in AA (unattended children) Afghanistan CG [2012] UKUT 
16 (IAC) also remains unaffected by this decision.

BH (policies/information: SoS's duties) Iraq [2020] UKUT 189 (IAC) (14 May 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/189.html
 
(a) The Secretary of State has a duty to reach decisions that are in accordance with her 
policies in the immigration field. Where there appears to be a policy that is not otherwise 
apparent and which may throw doubt on the Secretary of State's case before the tribunal, 
she is under a duty to make a relevant policy known to the Tribunal, whether or not the 
policy is published and so available in the public domain. Despite their expertise, judges in 
the Immigration and Asylum Chambers cannot reasonably be expected to possess 
comprehensive knowledge of each and every policy of the Secretary of State in the 
immigration field.

(b) In protection appeals (and probably in other kinds of immigration appeals), the 
Secretary of State has a duty not to mislead, which requires her to draw attention to 
documents etc under her control or in the possession of another government department, 
which are not in the public domain, and which she knows or ought to know undermine or 
qualify her case.

(c) There is a clear distinction between information and policy: the fact that country 
information is contained in a COI (country of origin) document published by the Secretary 
of State does not, without more, make that information subject to the duty in sub-
paragraph (a) above. 

Dzineku-Liggison & Ors, R (on the application of) v Secretary of State for the Home 
Department (Fee Waiver Guidance v3 unlawful) [2020] UKUT 222 (IAC) (20 May 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/222.html 
 

10

http://adampipe.com/
http://www.twitter.com/adampipe
http://uk.linkedin.com/in/pipeadam/
https://www.bailii.org/uk/cases/UKUT/IAC/2012/163.html
https://www.bailii.org/uk/cases/UKUT/IAC/2012/163.html
https://www.bailii.org/uk/cases/UKUT/IAC/2012/163.html
https://www.bailii.org/uk/cases/UKUT/IAC/2012/00016_ukut_iac_2012_aa_afghanistan_cg.html
https://www.bailii.org/uk/cases/UKUT/IAC/2012/00016_ukut_iac_2012_aa_afghanistan_cg.html
http://www.bailii.org/uk/cases/UKUT/IAC/2020/189.html
http://www.bailii.org/uk/cases/UKUT/IAC/2020/222.html


adampipe.com http://uk.linkedin.com/in/pipeadam/ http://www.twitter.com/adampipe

The Secretary of State’s Fee Waiver Guidance, version 3, was unlawful because it failed 
properly to reflect the settled test, of whether the applicant is able to afford the fee. 

June 2020

Ashfaq (Balajigari: appeals) [2020] UKUT 226 (IAC) (17 June 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/226.html  
1. If the decision of the Secretary of State carries a right of appeal, the availability of the 
appeal process corrects the defects of justice identified in Balajigari.
 
2.       In an earnings discrepancy case there is no a priori reason to suppose that any of 
the declared figures is or was accurate. In particular, the fact that a person is now 
prepared to pay a sum of money to HMRC does not of itself prove past income at the level 
claimed.
 
3.       The explanation by any accountant said to have made or contributed to an error is 
essential because the allegation of error goes to the accountant's professional standing. 
Without evidence from the accountant, the Tribunal may consider that the facts laid by the 
Secretary of State establish the appellant's dishonesty.

BAA & Anor, R (on the application of) v Secretary of State for the Home Department 
(Dublin III: judicial review; SoS's duties) [2020] UKUT 227 (IAC) (23 June 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/227.html  
(1) Article 17(2) of Regulation 604/2013 of the European Parliament and of the Council 
(“Dublin III”) confers a discretion on a Member State to examine an application for 
international protection “in order to bring together any family relations, on humanitarian 
grounds, based on family or cultural considerations”. Although the discretion is wide, it is 
not untrammelled: R (HA & others) (Dublin III; Articles 9 and 17.2) [2018] UKUT 297 (IAC). 
As in the case of any other discretionary power of the Secretary of State in the immigration 
field, Article 17(2) must be exercised in an individual’s favour, where to do otherwise would 
breach the individual’s human rights (or those of some other person), contrary to section 6 
of the Human Rights Act 1998.
 
(2) The Secretary of State’s Article 17(2) decisions are susceptible to “ordinary” or 
“conventional” judicial review principles, of the kind described by Beatson LJ in ZT (Syria) 
v SSHD [2016] 1 WLR 4894 as “propriety of purpose, relevancy of considerations and the 
longstop Wednesbury unreasonableness category” (para 85).
 
(3) Where a judicial review challenge involves an allegation of violation of an ECHR right, 
such as Article 8, it is now an established principle of domestic United Kingdom law that 
the court or tribunal must make its own assessment of the lawfulness of the decision, in 
human rights terms. If, in order to make that assessment, the court or tribunal needs to 
make findings of fact, it must do so.
 
(4)  Nothing in paragraphs (1) to (3) above is dependent upon Article 27 (remedies) of 
Dublin III applying to the facts of the case. Nevertheless, what the Upper Tribunal held in R 
(MS) (Dublin III; duty to investigate) [2019] UKUT 9 (IAC) regarding the scope of Article 27 
is correct and nothing in the Court of Appeal judgments in MS [2019] EWCA Civ 1340 
suggests otherwise. The reference to a “transfer decision” in Article 27 encompasses a 
refusal to take charge of a Dublin III applicant. That includes a refusal to take charge under 
Article 17(2).
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(5)  It would be remarkable if the Secretary of State’s investigatory responsibilities were 
materially narrower in an Article 17(2) case which concerns an unaccompanied minor and 
his or her best interests, than they would be in respect of any other take-charge request 
under Dublin III. Where the request under Article 17(2) raises issues that involve an 
asserted family life within Article 8 ECHR/Article 7 of the Charter of Fundamental Rights, 
then, in the normal course of events, the Secretary of State’s degree of engagement with 
the relevant United Kingdom local authority should be no less than in the case of any other 
unaccompanied minor, where the take-charge request is made under Article 8 of Dublin III 
on the basis that the relation in the United Kingdom is a sibling or a “family member” or 
“relative” as defined.
 
(6) Even in Article 17(2) cases, the principles of procedural fairness may mean that the 
Secretary of State may be required to provide an indication or gist to an applicant or his 
alleged United Kingdom relation, of matters of concern that may lead to a refusal to take 
charge of the applicant: R v SSHD ex parte Fayed [1998] 1 WLR 763; R (Balajigari) v 
SSHD [2019] 1 WLR 4647. This is, however, an area where one cannot lay down hard and 
fast rules. Even where Article 8 ECHR is in play, there may be exceptions. Furthermore, 
the process must not become so elaborate as to defeat the aim of expeditious decision-
making, particularly where the best interests of minors are concerned.
 
(7) The references to “exceptional circumstances” in the Secretary of State’s Dublin III 
Guidance (18 April 2019) do not render the Guidance unlawful. Those working in the 
immigration field know that the use of “exceptional” in the context of Article 8 ECHR is not 
to be used as setting a particular (high) threshold but, rather, as predictive of the outcome 
of the application of the principles of proportionality to the facts of a particular case. 
Nothing in the Guidance suggests its author is telling caseworkers to do anything other 
than follow the settled law on this topic.

DH (Particular Social Group: Mental Health) Afghanistan [2020] UKUT 223 (IAC) (03 
June 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/223.html  
1. The Geneva Convention relating to the Status of Refugees 1951 provides greater 
protection than the minimum standards imposed by a literal interpretation) of Article 10(1)
(d) of the Qualification Directive (Particular Social Group). Article 10 (d) should be 
interpreted by replacing the word “and” between Article 10(1)(d)(i) and (ii) with the word 
“or”, creating an alternative rather than cumulative test. 
 
2. Depending on the facts, a ‘person living with disability or mental ill health’ may qualify as 
a member of a Particular Social Group (“PSG”) either as (i) sharing an innate characteristic 
or a common background that cannot be changed, or (ii) because they may be perceived 
as being different by the surrounding society and thus have a distinct identity in their 
country of origin.  
 
3. A person unable to secure a firm diagnosis of the nature of their mental health issues is 
not denied the right to international protection just because a label cannot be given to his 
or her condition, especially in a case where there is a satisfactory explanation for why this 
is so (e.g. the symptoms are too severe for accurate diagnosis).
 
4. The assessment of whether a person living with disability or mental illness constitutes a 
member of a PSG is fact specific to be decided at the date of decision or hearing. The key 
issue is how an individual is viewed in the eyes of a potential persecutor making it possible 
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that those suffering no, or a lesser degree of, disability or illness may also qualify as a 
PSG.
 
5. SB (PSG - Protection Regulations - Reg 6) Moldova CG [2008] UKAIT 0002 and AZ 
(Trafficked women) Thailand CG [2010] UKUT 118 (IAC) not followed.

MM (section 117B(6) - EU citizen child) [2020] UKUT 224 (IAC) (8 June 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/224.html  

1.       The definition of "qualifying child" contained in section 117D(1) of the Nationality, 
Immigration and Asylum Act 2002 does not include an EU citizen child resident in the 
United Kingdom for less than seven years.
 
2.       The non-inclusion of EU citizen children resident for less than seven years in the 
definition of "qualifying child" does not breach the EU law prohibition against discrimination 
on grounds of nationality.

MZ (Hospital order: whether a 'foreign criminal') [2020] UKUT 225 (IAC) (15 June 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/225.html  
An individual sentenced to a hospital order following a finding under section 5 (1) (b) of the 
Criminal Procedure (Insanity) Act 1964 that he 'is under a disability and that he did the act 
or made the omission charged against him' is neither subject to section 117C of the 2002 
Act (as amended) nor to paragraphs A398-399 of the Immigration Rules. He is excluded 
from the statutory provisions by section 117D(3)(a) and from the Immigration Rules 
concerning deportation.
[Note: The difference between OLO and Andell to which the judge refers at paras [10] to 
[13] is now resolved in SC (paras A398-339D: 'foreign criminal': procedure) Albania [2020] 
UKUT 187 (IAC).]
 

July 2020

Ali (permission decisions: errors; slip rule) Pakistan [2020] UKUT 249 (IAC) (09 July 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/249.html
(1) Rule 31 of the Tribunal Procedure (First-tier Tribunal) (Immigration and Asylum 
Chamber) Rules 2014 and rule 42 of the Tribunal Procedure (Upper Tribunal) Rules 2008 
may each be employed in order to correct an error in a decision granting or refusing 
permission to appeal to the Upper Tribunal. In cases of obvious error, the Upper Tribunal 
Immigration and Asylum Chamber can, in general, be expected in future to proceed as 
follows.
 
(2) Where the First-tier Tribunal permission judge has granted permission when the 
reasons make it evident they meant to refuse, an Upper Tribunal Judge, acting as a Judge 
of the First-tier Tribunal, will make the necessary correction under rule 31 of the FtTIAC 
Rules, as soon as the matter is identified, whether that is at case management stage, as a 
result of communication from a party, or otherwise.  Although the matter can and should 
(as in the present case) be raised in a rule 24 response from the respondent, it is 
preferable for it to be addressed earlier, since a hearing may already have been arranged 
before that response is received. 
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(3) Where the First-tier Tribunal permission judge refuses permission, but clearly meant to 
grant it, any renewal of permission before the Upper Tribunal should point out the error 
and ask for it to be corrected under rule 31.  In any event, a party should inform the Upper 
Tribunal of the mistake.
 
(4) In the Upper Tribunal, where a judge grants permission when they clearly meant to 
refuse, the error is unlikely to be identified at a case management stage, if and insofar as 
that stage is undertaken by the same judge, immediately after their mistaken grant.  This 
highlights the point, emphasised in Isufaj (PTA decisions/reasons: EEA reg. 37 appeal) 
[2019] UKUT 283 (IAC), that it is the responsibility of the permission judge, whether in the 
First-tier Tribunal or the Upper Tribunal, to make sure there is no contradiction between 
their decision and the reasons for it.  Otherwise, the points made above in respect of the 
rule 24 response apply also in this situation.
 
(5) Where an Upper Tribunal Judge refuses permission to appeal, when they clearly meant 
to grant it, the decision is an “excluded decision”: section 13(8)(c) of the 2007 Act and 
cannot be appealed to the appropriate appellate court.  A party should, therefore, apply for 
the Upper Tribunal to exercise its power of correction under rule 42.
 
(6) The process just described applies only to those cases in which there is a clear and 
obvious contradiction between the intention of the judge who decided the application for 
permission and the order made on that application.   In any other case, parties should 
proceed on the basis that the decision is that recorded in the relevant document and the 
Tribunal is likely to regard it as productive of delay and a waste of its resources to engage 
in an inter partes process in order to determine whether the slip rule should be applied.

Hussein & Anor (Status of passports: foreign law) Tanzania [2020] UKUT 250 (IAC) 
(30 July 2020)
http://www.bailii.org/uk/cases/UKUT/IAC/2020/250.html 
1.    A person who holds a genuine passport, apparently issued to him, and not falsified or 
altered, has to be regarded as a national of the State that issued the passport.
 
2.      The burden of proving the contrary lies on the claimant in an asylum case.
 
3.      Foreign law (including nationality law) is a matter of evidence, to be proved by expert 
evidence directed specifically to the point in issue.

L, R (on the application of) v Secretary of State for the Home Department [2020] 
UKUT 267 (IAC) (10 July 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/267.html  
(1) A decision to remove a person (P) from the United Kingdom under immigration powers 
will not be unlawful by reason of the fact that it is predicated upon an earlier decision which 
has not, at the time of removal, been found to be unlawful, but which later is so found: AB 
v Secretary of State for the Home Department [2017] EWCA Civ 59; Niaz (NIAA 2002 
s.104: pending appeal) [2019] UKUT 399 (IAC).
 
(2) The fact that P’s removal was not unlawful will not necessarily preclude a court or 
tribunal on judicial review from ordering P’s return. The fact it was lawful will, however, be 
a “highly material factor against the exercise of such discretion”: Lewis v Secretary of State 
for the Home Department [2010] EWHC 1749 (Admin).
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(3) Where P’s removal was unlawful, by reference to the position at the time of removal, 
that fact should not only constitute the starting point for the Tribunal’s consideration of the 
exercise of its discretion to order return, but is also likely to be a weighty factor in favour of 
making such an order. The same is true where the effect of P’s removal has been to 
deprive P of an in-country right of appeal. 

August 2020

AB (preserved FtT findings; Wisniewski principles) Iraq [2020] UKUT 268 (IAC) (11 
August 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/268.html  

Preserving findings of fact
(1) Whether and, if so, when the Upper Tribunal should preserve findings of fact in a 
decision of the First-tier Tribunal that has been set aside has been considered by the 
Higher Courts in Sarkar v Secretary of State for the Home Department [2014] EWCA Civ 
195, TA (Sri Lanka) v Secretary of State for the Home Department [2018] EWCA Civ 260 
and MS and YZ v Secretary of State for the Home Department [2017] CSIH 41.
 
(2) What this case law demonstrates is that, whilst it is relatively easy to articulate the 
principle that the findings of fact made by the First-tier Tribunal should be preserved, so far 
as those findings have not been “undermined” or “infected” by any “error or errors of law”, 
there is no hard-edged answer to what this means in practice, in any particular case.
 
(3) At one end of the spectrum lies the protection and human rights appeal, where a fact-
finding failure by the First-tier Tribunal in respect of risk of serious harm on return to an 
individual’s country of nationality may have nothing to do with the Tribunal’s fact-finding in 
respect of the individual’s Article 8 ECHR private and family life in the United Kingdom (or 
vice versa).  By contrast, a legal error in the task of assessing an individual’s overall 
credibility is, in general, likely to infect the conclusions as to credibility reached by the 
First-tier Tribunal. 

(4) The judgment of Lord Carnwath in HMRC v Pendragon plc [2015] UKSC 37 
emphasises both the difficulty, in certain circumstances, of drawing a bright line around 
what a finding of fact actually is, and the position of the Upper Tribunal, as an expert body, 
in determining the scope of its functions under section 12 of the Tribunals, Courts and 
Enforcement Act 2007 in re-making a decision, following a set aside.

The “Wisniewski” Principles
(5) In Wisniewski v Central Manchester Health Authority [1998] LI Rep Med 223, Brooke 
LJ set out a number of principles on the issue of when it is appropriate in the civil context 
to draw adverse inferences from a party’s absence or silence. These principles are not to 
be confused with the situation where a party who bears the legal burden of proving 
something adduces sufficient evidence, so as to place an evidential burden on the other 
party. The invocation of the principles depends upon there being a prima facie case; but 
what this means will depend on the nature of the case the party in question has to meet.

September 2020

KAM (Nuba - return) Sudan CG [2020] UKUT 269 (IAC) (01 September 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/269.html
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(a)           An individual of Nuba ethnicity is not at real risk of persecution or serious ill-
treatment on return to Sudan (whether in the Nuba Mountains, Greater Khartoum or 
Khartoum International Airport) simply because of their ethnicity.
(b)           A returning failed asylum-seeker (including of Nuba ethnicity) is not at real risk of 
persecution or serious ill-treatment at the airport simply on account of being a failed 
asylum-seeker.
(c)           Prior to the political developments in 2019, individuals who were at risk on return 
(whether at the airport or in Greater Khartoum) were those who were perceived by the 
Sudanese authorities to be a sufficiently serious threat to the Sudanese Government to 
warrant targeting. 
(d)          The assessment of that risk required an evaluation of what was likely to be known 
to the authorities and a holistic assessment of the individual’s circumstances including any 
previous political activity in Sudan or abroad and any past history of detention in Sudan.  
Factors include whether the individual was a student, a political activist or a journalist; their 
ethnicity; their religion (in particular Christianity); and whether they came from a former 
conflict area (such as the Nuba Mountains).
(e)           Whilst the question of perception of political opposition underlying (c) above 
remains the same since the 2019 political developments, when assessing any risk to an 
individual now, the effects of the 2019 political developments are relevant and are likely to 
affect the Sudanese authorities’ view of, and attitude towards, those who might be 
perceived as political opponents.  Further, the 2019 political developments are likely to 
have greatly reduced the interest of the Sudanese government in supressing political 
opposition by violent or military action. 
(f)            Internal relocation to Greater Khartoum for a person of Nuba ethnicity must 
depend upon an assessment of all the individual’s circumstances including their living 
conditions, their ability to access education, healthcare and employment.  Despite the 
impoverished conditions and discrimination faced by Nuba when living in the so-called 
‘Black Belt’ area of Greater Khartoum, relocating there will not generally be unduly harsh 
or unreasonable.

Zulfiqar ('Foreign criminal' : British citizen) Pakistan (Rev 2) [2020] UKUT 312 (IAC) 
(11 September 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/312.html
1. The meaning of 'foreign criminal' is not consistent over the Nationality, Immigration 

and Asylum Act 2002 and the UK Borders Act 2007.
2. Section 32 of the 2007 Act creates a designated class of offender that is a foreign 

criminal and establishes the consequences of such designation. That is, for the 
purposes of section 3(5)(a) of the Immigration Act 1971, the deportation of that 
person is conducive to the public good and the respondent must make a 
deportation order in respect of that person.

3. A temporal link is established by section 32(1) requiring the foreign offender not to 
be a British citizen at the date of conviction.

4. Part 5A of the 2002 Act prescribes a domestically refined approach to the public 
interest considerations which the Tribunal is required to take into account when 
considering article 8 in a deportation appeal. Unlike the 2007 Act it is not a statutory 
change to the power to deport, rather it is a domestic refinement as to the 
consideration of the public interest question.

5. Part 5A establishes no temporal link to the date of conviction, rather the relevant 
date for establishing whether an offender is a foreign criminal is the date of the 
decision subject to the exercise of an appeal on human rights grounds under 
section 82(1)(b) of the 2002 Act.

6. In such a case, the weight to be given to former British citizenship is case-sensitive. 
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October 2020

Mx M (gender identity - HJ (Iran) - terminology) El Salvador [2020] UKUT 313 (IAC) 
(22 October 2020) 
URL: http://www.bailii.org/uk/cases/UKUT/IAC/2020/313.html
Decision makers should where possible apply the guidance in the Equal Treatment Bench 
Book and use gender terminology which respects the chosen identity of claimants before 
them.
 
The principles in HJ (Iran) are concerned with the protection of innate characteristics. As 
such they are to be applied in claims relating to gender identity. 

November 2020

NRS and Another (NA (Libya)in Scotland) [2020] UKUT 349 (IAC) (9 November 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/349.html
The decision of the Court of Appeal in NA (Libya) v SSHD [2017] EWCA 143 that a 
Country Guidance decision has effect on other decisions sent out after it is published, will 
be followed in Scotland.

Patel (historic injustice; NIAA Part 5A) India [2020] UKUT 351 (IAC) (25 November 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/351.html  
A. Historic injustice
 
(1) For the future, the expression "historic injustice", as used in the immigration context, 
should be reserved for cases such as those concerning certain British Overseas citizens or 
families of Gurkha ex-servicemen, which involve a belated recognition by the United 
Kingdom government that a particular class of persons was wrongly treated, in immigration 
terms, in the past; and that this injustice should be recognised in dealing with applications 
made now (eg Patel and Others v Entry Clearance Officer (Mumbai) [2010] EWCA Civ 17; 
AP (India) v Secretary of State for the Home Department [2015] EWCA Civ 89).
 
(2) The fact that the injustice exists will be uncontroversial. It will be generally recognised. 
It will apply to a particular class of persons. Unlike cases of what might be described as 
"historical injustice", the operation of historic injustice will not depend on the particular 
interaction between the individual member of the class and the Secretary of State. The 
effects of historic injustice on the immigration position of the individual are likely to be 
profound, even determinative of success, provided that there is nothing materially adverse 
in their immigration history.
 
B. Historical injustice
 
(3) Cases that may be described as involving "historical injustice" are where the individual 
has suffered as a result of the wrongful operation (or non-operation) by the Secretary of 
State of her immigration functions. Examples are where the Secretary of State has failed 
to give an individual the benefit of a relevant immigration policy (eg AA (Afghanistan) v 
Secretary of State for the Home Department [2007] EWCA Civ 12); where delay in 
reaching decisions is the result of a dysfunctional system (eg EB (Kosovo) v Secretary of 
State for the Home Department [2008] UKHL 41); or where the Secretary of State forms a 
view about an individual's activities or behaviour, which leads to an adverse immigration 
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decision; but where her view turns out to be mistaken (eg Ahsan v Secretary of State for 
the Home Department [2017] EWCA Civ 2009). Each of these failings may have an effect 
on an individual's Article 8 ECHR case; but the ways in which this may happen differ from 
the true "historic injustice" category.
 
C. Part 5A of the Nationality, Immigration and Asylum Act 2002 and the weight to be 
given to the maintenance of effective immigration controls
 
(4) In all cases where, for whatever reason, the public interest in the maintenance of 
effective immigration controls falls to be given less than its ordinary weight, the usual 
course should be for the judge so to find in terms, when addressing section 117B(1) of the 
2002 Act. The same result may be achieved, at least in some situations, by qualifying the 
consideration in section 117B(4) that little weight should be given to a private life formed 
when the person concerned is in the United Kingdom unlawfully. Judicial fact-finders 
should, however, avoid any recourse to double-counting, whereby not only is the weight to 
be given to effective immigration controls diminished but also, for the same reason, a 
private life is given more weight than would otherwise be possible by the undiluted 
application of section 117B(4).
 
(5) The weight to be given to the public interest in the maintenance of effective immigration 
controls is unlikely to be reduced because of disappointments or inadequacies 
encountered by individuals from teaching institutions or employers.

PK and OS (basic rules of human conduct) Ukraine CG [2020] UKUT 314 (IAC) (19 
November 2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/314.html
1. Acts contrary to the basic rules of human conduct

a. Where a person faces punishment for a refusal to perform military service that would or 
might involve acts contrary to the basic rules of human conduct, that is capable of 
amounting to “being persecuted” on grounds of political opinion for the purposes of the 
Refugee Convention.
b. The term “acts contrary to the basic rules of human conduct” refers to the core of 
humanitarian norms generally accepted between nations as necessary and applicable to 
protect individuals in war or armed conflict and, in particular civilians, the wounded and 
prisoners of war. It includes, but is not limited to, the indicative examples listed in Krotov v 
Secretary of State for the Home Department [2004] EWCA Civ 69 at [30] to [36].
c. In order to engage the Refugee Convention, the conduct in question must be committed 
on a systematic basis, as the result of deliberate policy or official indifference to the 
widespread actions of a brutal military. In practice, the term conveys an elevated threshold.
d. It is not necessary for there to be specific international condemnation of the conflict in 
question for the conduct of the military to be categorised as engaging in acts contrary to 
the basic rules of human conduct. The international community of states as a whole has 
already condemned conduct which is contrary to the basic rules of human conduct through 
its recognition of the existence of international norms from which no derogation is possible, 
and through the adoption of international legal instruments recognising the prohibitions 
against such conduct.
e. However, where there is specific international condemnation of such acts, that is likely 
to provide an evidential basis for concluding that it is reasonably likely that the military 
force in question is engaging in acts contrary to the basic rules of human conduct on a 
widespread and systemic basis.
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f. The individual concerned must demonstrate that it is reasonably likely that their military 
service would involve the commission of acts contrary to the basic rules of human conduct, 
or that it is reasonably likely that, by the performance of their tasks, they would provide 
indispensable support to the preparation or execution of such acts.
g. The political opinion of the person concerned must be to oppose the commission of acts 
contrary to the basic rules of human conduct. In practice, it is unlikely to be necessary for a 
person to adduce significant evidence that their political opinion is to oppose such conduct. 
It is only where there is evidence to the contrary that any real doubt is likely to arise, for 
example where there is evidence that the individual concerned has previously and 
voluntarily been responsible for acts contrary to the basic rules of human conduct. Such an 
individual may well fall foul of the exclusion clauses in the Refugee Convention in any 
event.
h. There must be no other way to avoid military service, for example through the individual 
concerned availing him or herself of a conscientious objector process.
i. Where a causal link exists between the likely military role of the conscript or mobilised 
reservist, the commission of or participation in acts contrary to the basic rules of human 
conduct, and the punishment to be imposed, punishment including a fine or a non-
custodial sentence will be sufficient to amount to “being persecuted” for the purposes of 
the Refugee Convention, provided it is more than negligible.

2. Country guidance: the conduct of the Ukrainian military in the conflict in the Anti-
Terrorist Operation Zone (“the ATO”)
a. Elements of the Ukrainian military engage in the unlawful capture and detention of 
civilians with no legal or military justification. The detention of some detainees will be 
justified by military necessity or otherwise permissible under international humanitarian law 
(“IHL”), but a large number of detentions feature no such justification and are motivated by 
the need for “currency” for prisoner exchanges with the armed groups.
b. There is systemic mistreatment of those detained by the Ukrainian military in the conflict 
in the ATO, which is in the east of the country. This involves torture and other conduct that 
is cruel, inhumane and degrading treatment contrary to Article 3 of the ECHR. Even where 
such detainees are eventually transferred into the judicial detention process, there is likely 
to be official indifference to the mistreatment they have received.
c. There is an attitude and atmosphere of impunity for those involved in mistreating 
detainees. No one has been brought to justice. Pro-Kyiv militia have been rewarded for 
their work by formal incorporation into the military. Lawyers are afraid of taking on cases 
due to the risk of retribution.
d. The systemic and widespread detention practices of the Ukrainian military and law 
enforcement officials involving torture and Article 3 mistreatment amount to acts contrary 
to the basic rules of human conduct.
e. The Ukrainian military has had to engage with armed groups that have embedded 
themselves in towns, residential areas, and civilian installations along the contact line. 
Legitimate military targets are often in close proximity to areas, buildings or people 
protected by IHL. The Ukrainian military’s adherence to the principles of distinction, 
precaution and proportionality when engaging with such targets has been poor, despite 
that being a task which calls for surgical precision, especially in the context of a conflict in 
which legitimate military targets have been embedded within civilian areas, properties and 
installations. The widespread civilian loss of life and the extensive destruction of residential 
property which has occurred in the conflict will, in part, be attributable to poorly targeted 
and disproportionate attacks carried out by the Ukrainian military, but the evidence does 
not suggest that it is reasonably likely that there was targeting of civilians on a deliberate, 
systemic and widespread basis.
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f. Water installations have been a particular and repeated target by Ukrainian armed 
forces, despite civilian maintenance and transport vehicles being clearly marked and there 
being an established practice of negotiating “windows of silence” on some occasions, and 
despite the protected status such installations enjoy under IHL. The background materials 
suggest a continued focus on water and similar civilian installations, but the evidence does 
not demonstrate that those targeting decisions were part of a policy and system. Often 
such installations serve both sides of the contact line, militating against the conclusion that 
government forces sought to deprive armed group territory of basic services through the 
prosecution of the strikes and attacks.
g. Most civilian casualties have been from indirect fire rather than specific targeting.
h. Civilian casualties continue to fall.
i. Damage to schools appears to have been collateral or accidental rather than intentional.
j. It is not clear whether Ukraine was responsible for laying any of the anti-personnel mines 
documented in the background materials. Mines are no longer deployed by either side, 
and Ukraine is committed to complying with its international legal obligations under the 
Ottawa Convention to clear mines that are in areas under its jurisdiction.
k. While regrettable, we do not consider the use of civilian property without payment or 
reparation, or looting, to amount to acts contrary to the basic rules of human conduct.
l. Ukraine has begun steps to establish a register of missing persons. It is not an act (or 
omission) contrary to the basic rules of human conduct not to have established that 
register with greater success or resolve.
m. There is no evidence that the Ukrainian military is engaged in the forced movement of 
civilians.

3. Country guidance: conscripts and mobilised reservists in Ukraine
a. The Ukrainian military relies upon professional soldiers in its conflict with Russia- 
backed armed groups in the east of the country, in the Anti-Terrorist Operation zone (“the 
ATO”). Forced conscripts or mobilised reservists are not sent to serve on the contact line in 
the ATO and play no part in the conflict there. It is not reasonably likely that conscripts or 
mobilised reservists would provide indirect support to the Ukrainian military effort in the 
ATO, for example through working in an arsenal.
b. It remains the case that, at the current time, it is not reasonably likely that a draft evader 
avoiding conscription or mobilisation in Ukraine would face criminal or administrative 
proceedings for that act. The guidance given by VB and Another (draft evaders and prison 
conditions) Ukraine CG [2017] UKUT 00079 (IAC) remains in force.
c. Although the Ukrainian criminal code provides at Articles 335 and 336 respectively for 
sentences of imprisonment for conscripts and reservists who have unlawfully avoided 
military service, absent some special factor, it is highly unlikely that a person convicted of 
such an offence will be sentenced to a period of imprisonment.
d. It is not reasonably likely that conscripts and mobilised reservists who have avoided 
military service would be identified as such at the border. Where a person has been 
convicted and sentenced in absentia, the guidance given in VB concerning their likely 
treatment at the border remains applicable.
e. It is possible to defer military service as a conscript on grounds of ill health, under Article 
14 of the 1992 law, or on one of the bases set out in Article 17 of the 1992 law. Whether 
those exceptions would be available as a fact-specific question.
f. There is no evidence that it is reasonably likely that the ID card system introduced in 
2016 will lead to an increased risk in a draft evader or mobilised reservist being 
prosecuted.
g. It is highly unlikely that a draft evader would be detained pending trial at the border, 
given that the enforcement focus is on fines, rather than custody. 
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Wilson (NIAA Part 5A; deportation decisions) [2020] UKUT 350 (IAC) (25 November 
2020) 
http://www.bailii.org/uk/cases/UKUT/IAC/2020/350.html
(A) section 117D(2)(b)(ii): "caused serious harm"
 
The current case law on "caused serious harm" for the purposes of the expression "foreign 
criminal" in Part 5A of the 2002 Act can be summarised as follows:
(1) Whether P's offence is "an offence that has caused serious harm" within section 
117D(2)(c)(ii) is a matter for the judge to decide, in all the circumstances, whenever Part 
5A falls to be applied.
(2) Provided that the judge has considered all relevant factors bearing on that question; 
has not had regard to irrelevant factors; and has not reached a perverse decision, there 
will be no error of law in the judge's conclusion, which, accordingly, cannot be disturbed on 
appeal.
(3) In determining what factors are relevant or irrelevant, the following should be borne in 
mind:
(a) The Secretary of State's view of whether the offence has caused serious harm is a 
starting point;
(b) The sentencing remarks should be carefully considered, as they will often contain 
valuable information; not least what may be said about the offence having caused "serious 
harm", as categorised in the Sentencing Council Guidelines;
(c) A victim statement adduced in the criminal proceedings will be relevant;
(d) Whilst the Secretary of State bears the burden of showing that the offence has caused 
serious harm, she does not need to adduce evidence from the victim at a hearing before 
the First-tier Tribunal;
(e) The appellant's own evidence to the First-tier Tribunal on the issue of seriousness will 
usually need to be treated with caution;
(f) Serious harm can involve physical, emotional or economic harm and does not need to 
be limited to an individual;
(g) The mere potential for harm is irrelevant;
(h) The fact that a particular type of offence contributes to a serious/widespread problem is 
not sufficient; there must be some evidence that the actual offence has caused serious 
harm.
 
B. Deportation decisions and human rights appeals
 
(1) In a human rights appeal, the decision under appeal is the refusal by the Secretary of 
State of a human rights claim; that is to say, the refusal of a claim, defined by section 
113(1) of the Nationality, Immigration and Asylum Act 2002, that removal from the United 
Kingdom or a requirement to leave it would be unlawful under section 6 of the 1998 Act. 
The First-tier Tribunal is, therefore, not deciding an appeal against the decision to make a 
deportation order and/or the decision that removal of the individual is, in the Secretary of 
State's view, conducive to the public good. It is concerned only with whether removal etc in 
consequence of the refusal of the human rights claim is contrary to section 6 of the Human 
Rights Act 1998. If Article 8(1) is engaged, the answer to that question requires a finding 
on whether removal etc would be a disproportionate interference with Article 8 rights.
(2) The Secretary of State's decisions under the Immigration Act 1971 that P's deportation 
would be conducive to the public good and that a deportation order should be made in 
respect of P would have to be unlawful on public law grounds before that anterior aspect of 
the decision-making process could inform the conclusion to be reached by the First-tier 
Tribunal in a human rights appeal.
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